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THE COVENANT OR THE 
CONSTITUTION? 

BY DAVID JAYNE HILL 



SOMEWHAT tardily, but none the less clearly, the Ameri- 
can people are coming to understand that the fundamental 
question regarding the League of Nations is not, Shall we 
participate in some kind of international understanding? 
but, Shall our conduct as a nation be controlled by our 
own Constitution or by an unnecessary international agree- 
ment that overrules it? 

So intelligent an observer as Viscount Grey of Fallo- 
don, the British Ambassador at Washington, although ac- 
customed to move in a different political atmosphere from 
that created by a written constitution, could not fail to note 
the wide difference between these two questions, or to be 
convinced that the Senate's discussion of the League of 
Nations has not revolved about mere partisan interests. 

It was perhaps made easier for Lord Grey to attain to 
this point of view because, in 1914, before Great Britain 
was committed to war, he had personally recognized the 
self-evident principle on which the whole issue turns, and 
which he afterward so admirably stated in the words : " You 
cannot, you should not, pledge a democracy in such a matter 
without consulting it, without clearly knowing its mind ". 
And to this axiomatic statement he added, " I could not be 
sure that on any point of interest the British democracy 
was willing to go into a great war. And what a cruel dis- 
appointment to another nation if I had given a pledge and 
it had taken certain dispositions on that pledge, and the 
pledge had not been kept because the people did not en- 
dorse it! A friendly nation might thus be involved in a 
great calamity and might with justice make the reproach 
that we involved them in that calamity, for without our 
pledge they might have submitted to a diplomatic humili- 

vol. ccxi. — no. 772. 21 



322 THE NORTH AMERICAN REVIEW 

ation; but relying on our pledge they had stood firm and 
so encountered destruction. Until Belgium was invaded 
I was not sure that the British people would make war 
and I gave no pledge. When Belgium was invaded it be- 
came a question of honor, and I knew that the people would 
keep that." 

" You cannot, you should not, pledge a democracy in 
such a matter without consulting it, without clearly know- 
ing its mind " ; — here, in brief, is the constructive principle 
on which the exercise of the war power is based in the 
Constitution of the United States. The Covenant of the 
League of Nations is not founded upon that principle. It 
is a pledge to act, and it makes all necessary preparations 
to act, upon the opposite principle; — namely, that if the 
people were consulted, if their mind were clearly sought 
at the moment of action, perhaps they would not choose 
to act at all! In order to secure their action — this is the 
theory of the Covenant — they must be bound beforehand 
while the circumstances are yet unknown and only gen- 
erally stated. A solemn pledge must be given in their 
name, and to avoid the possible calamity of their breaking 
it execution must be confided to a dominant authority who 
can remove the subject from all debate. 

It was a stroke of good fortune that a statesman of Lord 
Grey's principles and perspicacity was sent to Washing- 
ton during the long debate on the Treaty of Versailles. 
He was able promptly to comprehend its meaning, because 
he perfectly understands the principle involved. This he 
has now clearly explained to his own countrymen, and his 
explanation supplies the ground for a cordial understand- 
ing of the American situation regarding the League of 
M ations. " The Senate," he points out, " by the American 
Constitution, is an independent body, an independent ele- 
ment in the treaty-making power. Its refusal to ratify the 
treaty cannot expose either itself or the country to a charge 
of bad faith or of repudiation; nor is it fair to represent 
the United States as holding up the treaty," he continues, 
" solely from motives of party politics, thereby sacrificing 
the interests of other nations for this petty consideration." 

It is, in truth, to Lord Grey's mind, as much in the 
ultimate interest of other nations as in that of the United 
States that " reservations " should be made to the Covenant 
of the League of Nations wherever they are necessary to 
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indicate clearly what the United States will or will not 
do; for it is only thus that the Powers associated in the 
League can know what to expect, and thus avoid the calam- 
ity of counting upon action where it may eventually be 
refused. Nor is it to his mind a ground of reproach to 
this nation that in constituting the Government — a govern- 
ment based in this case wholly on delegated authority — 
the people should have placed it beyond the power of any 
individual to pledge them in a matter so grave as the auto- 
matic creation of a state of war without consulting their 
authorized representatives. 

It is a service to the whole world to point out, as Lord 
Grey has done, in his letter to the London Times, that " the 
American Constitution not only makes possible, but under 
certain conditions renders inevitable, a conflict between 
the Executive and the Legislature." If, for example, the 
President should promise to another nation something 
which the Congress did not approve, such a conflict would 
arise, and it was intended in planning the structure of our 
Government that in such a case it should arise; for such a 
conflict furnishes the most effective method of clearly as- 
certaining the mind of the American people and obtaining 
their consent, which otherwise might be arbitrarily assumed 
where it did not exist, even in so grave a matter as being 
involved in war. 

As Lord Grey reads the document, " it would be pos- 
sible if the Covenant of the League of Nations stands, for 
a President in some future years to commit the United 
States, through its American representative on the Coun- 
cil of the League of Nations, to a policy which the Legis- 
lature at that time might disapprove." 

" That contingency," he continues, " is one which can- 
not arise in Great Britain where the Government is daily 
responsible to the representative authority of the House of 
Commons, and where, in case of conflict between the House 
of Commons and the Government, the latter must either 
immediately give way, or public opinion must decide be- 
tween them and assert itself by an immediate general elec- 
tion. But in the United States it is otherwise. The con- 
tingency is within the region of practical politics. They 
have reason, and if they so desire the right, to provide 
against it." 

Inevitably, to the mind of an Englishman, the major- 



324 THE NORTH AMERICAN REVIEW 

ity of a representative legislative body is entitled to be con- 
sidered as an authoritative organ for interpreting the pop- 
ular will. This is the very essence of representative gov- 
ernment as it is understood in Great Britain. According 
to the British Constitution it is impossible to conceive that 
any power in government can do more than temporarily 
obstruct the operation of this authority. 

A careful examination of the " reservations " adopted 
by the majority of the Senate of the United States, as a 
condition of ratifying the treaty containing the Covenant 
of the League of Nations, will show that, in the main, 
they are designed to secure precisely that legislative super- 
vision over the policies and decisions of the Executive 
which automatically exists in all countries having what is 
called a " responsible government ". If, for example, the 
Prime Minister of Great Britain should, under the Cov- 
enant of the League of Nations, issue instructions to the 
British representative in the Council, when its members 
" advise upon " the course to be taken under Article X or 
Article XI, authorizing acts of war, and the House of 
Commons should consider the action taken not authorized 
under the Covenant by the circumstances of the case, or not 
expedient, the House could express its disapproval; and 
if this were not heeded, there would be an appeal to the 
country and perhaps a change of ministry. In France 
under similar circumstances, a change would be certain. 

In the United States nothing like this could occur. As 
pointed out in the January number of this REVIEW, under 
the Covenant of the League of Nations, as it stands, when 
action is automatically called for by the provisions of the 
Covenant, the President, alone, acting under the authoriza- 
tion of the treaty, would instruct the representative of the 
United States what course to take in the Council, and could 
then, without interference by the Congress, and even with- 
out its knowledge of what was ordered by him, begin to 
carry out the Council's decision. If that action included 
acts of war, such as the dispatch of troops to a foreign 
country, and the Executive's authority to do this were 
challenged, he could reply that a declaration of war by 
Congress was not necessary, since war was automatically 
provided for in the Covenant and actually existed; and 
if it were further objected that he was acting without con- 
stitutional authorization in conducting a campaign it could 
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be answered that his powers were implied by the obliga- 
tions of a treaty, which must be recognized as " the supreme 
law of the land ". 

There was, no doubt, a period in the history of the 
United States when such pretensions and such reasoning 
would have seemed fantastic, but that day has passed. The 
time has arrived when men supposed to be well versed in 
Constitutional Law do not hesitate to declare it " strange " 
to hold that the powers of Government in the United 
States are necessarily derived from the Constitution. A 
State, it is contended, being " sovereign ", its Government 
is sovereign! Its agents do not need to seek an explicit 
delegation of power. Armed in the full panoply of na- 
tional sovereignty, the President of the United States rep- 
resents the will of the people in its majestic plenitude, and 
has not to ask a specific authorization for his specific acts 
but may rather pursue any course, adopt any policy, and 
take any action that is not explicitly forbidden by the Con- 
stitution of the United States. Even where that implied 
omnipotence appears to be limited, the limitation is nuga- 
tory unless a means of enforcing the restriction of power 
is definitely provided! The only practical restraint upon 
the undefined power of the President of the United States, 
therefore, is a refusal to obey his decrees on the part of 
some constitutionally authorized department of the Gov- 
ernment, like the legislative or the judiciary; and even 
these he may very profoundly influence, in the first in- 
stance by appeals to the electorate and by his supremacy 
as a party dictator, and in the second by his power of ap- 
pointment. 

This abnormal growth of executive power is the result 
of many causes. In its origin the Government of the 
United States^was a government of restricted, co-ordinated 
and balanced powers definitely delegated. It was a system 
designed to secure the citizen and the separate States from 
the oppression which governments were accustomed to im- 
pose, and always tend to impose unless they are restrained. 
In the contest for increased power between the legislative 
and the executive branches of government, the latter had 
the advantage at every point. The fundamental law re- 
strained the functions of legislation, but could hardly affect 
the realm of policy, in which the President claims an un- 
restricted field. So long as the President can be plausible 
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he can lead the nation; and in realms where the popular 
mind is not instructed almost anything can be made to 
seem plausible by an adroit rhetorician like President 
Wilson, whose method is thus described in a passage quoted 
by Dr. E. J. Dillon in his book on The Peace Confer- 
ence: " President Wilson is conscious of his power of 
persuasion. That power enables him to say one thing, do 
another, describe the act as conforming to the idea, and 
with act and idea in exact contradiction to each other, con- 
vince the people, not only that he has been consistent 
throughout, but that his act cannot be altered without 
peril to the nation and danger to the world. We do not 
know which Mr. Wilson to follow — the Mr. Wilson who 
says he will not do a thing or the Mr. Wilson who does 
that precise thing." To this might be added, that to those 
who have committed themselves body and soul to a party 
leader, what he says or what he does is of no importance 
to them. The only important thing is to follow him! 

The fact that the United States is a constitutionally gov- 
erned country has had little influence either upon the pro- 
cess of framing the Covenant of the League of Nations or 
in the effect of it upon the European mind. In truth, it 
has hardly been present to the consciousness of some Ameri- 
can advocates of the Covenant, and has been brought home 
to them for the first time by Lord Grey's recognition and 
proclamation of the fact. Not only so, but the fact itself 
may be regarded as open to question ; for, while it is indis- 
putable that the Constitution still exists and is rightfully 
the basis of our whole system of government, it cannot be 
contended that its provisions have recently controlled pub- 
lic action either in its letter or its spirit. 

The evidence all goes to show, and new evidence is 
daily coming to light, that at the Peace Conference at 
Paris the Constitution of the United States was virtually a 
sealed book both to the Supreme Council and to the Ameri- 
can delegation. 

As regards the Supreme Council, it has not come to pub- 
lic knowledge that any American constitutional question 
was ever raised there. The personality of the President, 
the American plenipotentiary, " acting in his own name and 
by his own proper authority," was so completely in the fore- 
ground that everything else American was left in the 
shadow of obscurity. What the effect of this was is evident 
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from Dr. Dillon's revelation of the state of Lloyd George's 
mind regarding the powers of the President. " In the 
course of a walk," writes Dr. Dillon in the book already 
quoted, " Mr. George expressed surprise when informed 
that in the United States the war-making power was in- 
vested in Congress. ' Whatl ' exclaimed the Premier, ' you 
mean to tell me that the President of the United States 
cannot declare war? I never heard that before '. " 

In the mind of at least one person connected with the 
American delegation in Paris an almost equally exagger- 
ated conception of the President's power prevailed. I am 
credibly informed that, upon one occasion when an item 
of the treaty was under discussion, it was observed by one 
who examined the proposal that the Senate would never 
ratify a document containing it; whereupon its proponent 
replied with much indignation: " The Senate? What has 
the Senate to do with it? The President is making this 
treaty, and when he goes home and puts it up to the people 
the Senate will find it has nothing to say! " 

This person no doubt felt that he had the President 
himself as an authority for his statement. 

" The old order changeth " has been the key-note 
of Mr. Wilson's whole Administration. This was the 
title of the first chapter of his book on The New 
Freedom, published in 1912, in the first paragraph of 
which we are informed " that there is one great basic 
fact " which underlies all the questions that now oc- 
cupy the public mind. "That singular fact is that 
nothing is done in this country as it was done twenty 
years ago." In the next chapter he attacks the Constitu- 
tion of the United States as having been made " under the 
dominion of the Newtonian theory" of the universe, and 
repudiates its system of " checks and balances " as no longer 
acceptable. Thus far, however, he has proposed no sub- 
stitute except his own personal will. At the height of his 
enthusiasm he openly announced that unless his recom- 
mendations were heeded all Governments were about to be 
overthrown. To prove it, he appealed to the Italian peo- 
ple, with a result that is well known. " His implied claim 
to legislate for the world and to take over its moral lead- 
ership," writes Dr. Dillon, " earned for him the epithet of 
' Dictator,' and provoked such epigrammatic comments 
among his own countrymen and the French as this: ' Louis 
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XIV said: / am the State! Mr. Wilson, outdoing him, 
exclaimed : / am all the States! ' " 

Mr. Wilson undoubtedly never said this, but neither 
did Louis XIV say what is attributed to him. These 
legends are only the impressions created put into words. 
Both rulers have shown the same hostility to " checks and 
balances." 

Undoubtedly the Constitution of the United States as 
seen from Paris appeared a matter of little consequence. 
To the President's mind the League of Nations was, as he 
has said, " greater than the Senate, and greater than the 
Government." As for the Senate, he appears to have be- 
lieved up to the time of his final return to the United States 
that it would require two-thirds of the Senate to change 
in any respect the treaty he would lay before it, for it ap- 
parently did not occur to him that that body could refuse 
to accept it in some form. The cause was so great, the long- 
ing for peace was so intense, the achievement of the Con- 
ference was so impressive, that no one, he believed, could 
resist his determination to force the assent of the Senate. 
Accordingly, the " Round Robin " proclaiming the consti- 
tutional prerogative of the Senate as a participant in the 
process of treaty-making was received with silent contempt. 
From that moment the issue was, Which should predomin- 
ate, a Covenant elaborated in a foreign capital by the 
political heads of five Great Powers, or the Constitution 
of the United States? 

When it became apparent that the Senate was resolved 
to maintain its position, having failed to destroy the oppo- 
sition to the treaty by negotiations with individual Senators 
the President turned to the people demanding their direct 
action. It was, in effect, an invitation to the electorate to 
aid him in destroying the independence of those they had 
deliberately chosen to represent them, — the substitution of 
direct for representative government. " I challenge the op- 
ponents of this treaty," exclaimed the President at Denver, 
" to show cause that it should not be ratified. I challenge 
them to show cause why there should be any hesitation in 
ratifying it. I do not understand covert processes of oppo- 
sition. It is time that we knew where we stand, for observe, 
my fellow-citizens, the negotiation of treaties rests with the 
Executive of the United States." 

Briefly stated, it was to be this treatv or no treaty. The 
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people of the United States were suddenly made aware 
where they stood. They then realized, as they had not be- 
fore, that the Senate was defending the Constitution against 
the assault of a public officer who refused to respect its 
provisions and undertook to coerce a co-equal branch of 
the Government. He was right in claiming that he had 
power to make treaties, but he denied the very authority 
from which that power was derived when he declined to 
make a treaty " by and with the advice and consent of the 
Senate." 

I have said in an earlier paragraph of this article that 
the main purpose of the " reservations " adopted by a ma- 
jority of the Senate is to secure legislative supervision over 
the policies and decisions of the Executive in relation to 
foreign countries. The President perfectly understands 
this, and it is because he opposes this purpose that he de- 
clares the " reservations " would " nullify the treaty " and 
advises his adherents in the Senate to vote against them. 

Let us note the effect of these reservations. 

1. The United States, declares the first of them, shall 
be the sole judge, in case of withdrawal under Article I, 
as to whether its obligations under the Covenant have been 
fulfilled. 

The need for this was apparent from the fact that, in 
the separate Franco-American treaty proposed by the 
President, it was not the United States but the League of 
Nations that was to determine when the obligations of that 
treaty ceased. If so important a decision as this could, at 
the President's instigation, be left to the League of Nations, 
was there no reason for this " reservation " in view of the 
fact that the privilege of withdrawal by the United States 
depended upon the fulfillment of " all its international 
obligations- and all its obligations under this Covenant " ? 
It was the Council of the League and not the United States 
itself that was explicitly recognized in the separate treaty 
as the judge on this subject. 

2. The United States, runs the second reservation, as- 
sumes no obligations under Article X, unless in any par- 
ticular case the Congress shall provide for the employment 
of the military and naval forces of the United States. 

If, as the President claims, this " takes the heart out 
of the Covenant," the heart of the Covenant is that the 
President, and not the Congress, determines the action to be 
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taken. " The Council," said the President at Pueblo, " ad- 
vises, and it cannot advise without the vote of the United 
States. Why gentlemen should fear that the Congress of 
the United States would be advised to do something that 
it did not want to do I frankly cannot imagine, because they 
cannot be advised to do anything unless their own repre- 
sentative has participated in the advice." Precisely. But 
who is " their own representative " ? The President of the 
United States, over whom they have no control! What 
the " reservation " aims to do is to assert the control of 
Congress. And on what principle can it be said that the 
" reservation " destroys the obligation of the Covenant, if 
by an adverse vote in the Council the same effect can be 
produced? Clearly, the only difference is that, in the one 
case, the Congress is to have a voice; while in the other 
the President alone determines the action to be taken! 

3. No mandate, the third reservation declares, shall 
be accepted by the United States except by action of Con- 
gress. It is believed that acceptance of mandates by the 
United States was already understood at Paris. Is it not 
right that Congress should have a voice in this matter? 

4. The United States in the fourth " reservation " re- 
serves the right to decide what questions are of a domestic 
character. 

Evidently, under the Covenant, so important a question 
as that of Labor is not regarded as a domestic but as an 
international question, and extensive provision is made for 
treating it as such. Is it not prudent of the United States 
to reserve the decision in such matters to the representa- 
tives of the people? 

5. The United States, declares the fifth " reservation," 
will not submit to arbitration or inquiry questions depend- 
ing upon or relating to the Monroe Doctrine. 

Unless it is the design of the Covenant that such ques- 
tions be arbitrated, in what manner can this " reservation " 
be said to " nullify " the treaty? Unfortunately, the lan- 
guage employed in Article XXI places every " regional 
understanding," — past, present, or future, open or secret 
— upon the same footing as the Monroe Doctrine, which 
is in its essential nature a protest against the collusions of 
foreign Powers for " spheres of influence," the better known 
name for " regional understandings." Certainly, after this 
unwarranted confusion it is desirable to take the Monroe 



COVENANT OR CONSTITUTION? 331 

Doctrine out of this doubtful category and restore it to its 
rightful place as an American national policy which is not 
a subject for international action. 

It would be superfluous to consider in detail each of 
the remaining " reservations." The important point to note 
is that nearly all of them are intended to reserve to the Con- 
gress powers which the Constitution accords to it and of 
which the Covenant seems in some manner to deprive it. 
Among them the one declaring that " the Congress of the 
United States shall provide by law for the appointment 
of the representatives of the United States in the Council 
and Assembly of the League of Nations and members of 
commissions " is plainly a restraint on the action of the 
Executive. This caution has been necessitated by the at- 
tempt of the President to absorb the whole of the treaty- 
making power and to ignore the legislative control of for- 
eign affairs which is essential to the existence of a really 
responsible government. 

The fourteenth " reservation " is the result of an en- 
deavor to solve the problem created on account of assign- 
ing six votes to the British Empire, by limiting the manner 
in which they are to be used rather than by denying to the 
self-governing colonies a direct right of representation in 
the League. Lord Grey touches this delicate question with 
calmness and consideration. It is significant that he raises 
no objection to the solution proposed in this " reservation " 
and considers that no collision is likely to arise from it. 

The only real and persistent objector to the " reserva- 
tions " is the President of the United States, who sees in 
the power to control the action of the Council of the League 
by the vote of the American representative no rejection of 
the obligations of the treaty so long as this is left in the 
hands of the Executive ; but the moment the action of Con- 
gress is substituted, and instead of its " own representative," 
the President, Congress itself undertakes to act, the obliga- 
tions of the Covenant are ignored, the " heart of the treaty " 
is cut out, and the whole scheme is " nullified "! 
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